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the previous decisions of the court on the limitations on the exercise 
of the police power of a State.^ 

These cases are also interesting in that in the background of the 
decisions runs the thought that the regulation of a carrier by the 
State is founded upon the public profession or holding out by the 
carrier and the regulation may not be extended beyond that to which 
the carrier has by his public profession impliedly agreed to submit. 
For example, in the Northern Pacific case, it is said, "The fact that 
property is devoted to a public use on certain terms does not justify 
the requirement that it shall be devoted to other public purposes, or 
to the same use on other terms, or the imposition of restrictions not 
reasonably concerned with the proper conduct of the business accord- 
ing to the undertaking which the carrier has expressly or impliedly 
assumed." And in the Norfolk & Western case it was said, "The 
devotion of the property of the carrier to public use is qualified by 
the condition of the carriers' undertaking that its services are to be 
performed for reasonable reward." The argument of the court thus 
seems to be that the State can regulate property devoted to a public 
use, but that the property of the carrier has been devoted to public 
use on the condition that it receive not less than a reasonable return, 
and that therefore the State in regulating is subject to the same con- 
dition, and may not regulate rates so that they do not yield a reason- 
able return. 

T. R., Jr. 



Constitutional Law — Incrimination — Testimony Before 
Grand Jury — Article Five of the Amendments to the Constitution 
of the United States provides, among other things, that no person 
"shall be compelled in any criminal case to be a witness against him- 
self". This provision was lately interpreted by the United States 
District Court for the Western District of Pennsylvania in a very 
interesting case.* The United States attorney instigated an investi- 
gation by the grand jury of an alleged fraud claimed to have been 
perpetrated upon the government by the Carbon Steel Company in 
furnishing certain steel for the construction of the Panama Canal. 
Three of the men summoned before the grand jury by subpoena, and 
not informed by the district attorney that they were the subjects of 
inquiry in the investigation then proceeding were subsequently in- 
dicted. They immediately moved to quash the indictment, assigning 
as their reason therefor that a conviction would be in violation of the 
Fifth Amendment. The question presented to the court was whether 
the fact that these defendants had been called as witnesses in the 
preceding investigation rendered an indictment against them in- 
valid. The defendants' motion was overruled. 

•Norwood V. Baker, 172 U. S. 269 (1898) ; Smith v. Texas, 233 U. S. 
630 (1914)- 

'United States v. Wetmore et al., 218 Fed. Rep. 227 (1914). 



NOTES SSS 

We find in this case a balancing of two important considera- 
tions in the eyes of the law, the first being that no person should be 
convicted of a criminal offense upon his own testimony, and the sec- 
ond that the administration of public justice should be given broad 
latitude and investigation into suspicious transactions be freely car- 
ried on. It has been settled that the preponderance of weight shall 
be attributed to the latter. To hold otherwise would restrict the 
grand jury to such a point that it would be compelled, before issuing 
its process, to ascertain whether there might be any cnance of dis- 
closing the culpability of a witness. Should one be subpoenaed for 
the purpose of acquiring information concerning the doings of 
others, and it be revealed during the inquiry that the witness himself 
was involved, all chance to prosecute this guilty man would be at an 
end.^ Thus, one of the most useful functions of the grand jury 
would be greatly curtailed by this limitation upon its power to in- 
quire into crimes generally. 

The principal case turned upon the fact that the defendants had 
not been compelled to testify, having made no objection nor claimed 
immunity on the ground that their testimony might tend to incrimi- 
nate them. Had they done so, they would doubtless have been able 
to avoid testifying.^ The words "criminal case" have received dif- 
ferent constructions in different courts, but the better view seems 
to hold that the preliminary investigation before the grand jury is 
part of such "case" to which the Fifth Amendment and similar pro- 
visions in State constitutions and statutes apply.* In accordance 
therewith, the majority of courts have held that one cannot be com- 
pelled to testify before the grand jury even where a statute has been 
passed to the effect that evidence obtained in such manner could not 
be used against him or his property in any criminal proceeding in 
any court of the United States.' The reason upon which such deci- 
sions are based is the fact that there was nothing to prevent the use 
of the witness's testimony to search out other testimony which in 
turn might be used against him after indictment. 

If, however, the criminality is taken away absolutely, and a 
statute is in force granting entire immunity from prosecution as to 
matters sworn to by the witness, it has been held that he cannot re- 



' See the court's citation of the district attorney's analysis of the results 
which would follow from a contrary decision, in the very similar case of 
United States v. Kimball, 117 Fed. Rep. 156 (1902), at p. 162. 

'State V. Nowell, S8 N. H. 314 (1878); Counselman v. Hitchcock, 142 
U. S. 547 (1891); Emery's Case, 107 Mass. 173 (1871); Cullen v. Common- 
wealth, 24 Gratt. 624 (Va. 1873) ; United States v. Kimball, supra; Boyd 
V. United States, 116 U. S. 616 (1886). 

*Cf. People V. Kelly, 24 N. Y. 74 (1861), and Emery's Case, supra. 
For a thorough discussion of these conflicting views, see Counselman v. 
Hitchcock, supra. 

' See cases cited in note 3, supra. 
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fuse to testify in spite of the Fifth Amendment." This rule has been 
carried one step further in requiring a witness to testify before the 
federal grand jury, although the immunity extended to him by the 
federal statute did not extend to prosecutions in a State court / and, 
conversely, the fact that an immunity granted to a witness under a 
State statute would not prevent a prosecution against him under a 
federal statute was held not to render the State legislation unconsti- 
tutional.' 

/. N. E. 



Evidence — Admissibility in a Civil Suit of Testimony 
Given at a Previous Criminal Trial — The question as to the ad- 
missibility of testimony given at a criminal trial by a witness since 
deceased, in a subsequent civil action, involving substantially the 
same issue, between parties who had been prosecuting witness and 
defendant in the former proceeding, has given rise to conflicting 
opinions. Such evidence was admitted in two recent cases, the 
courts proceeding, however, upon different theories. 

In the case of Ray v. Henderson,^ one of these recent decisions, 
the following facts were involved. A civil action for damages for 
assault and battery was brought by a person who had already prose- 
cuted the defendant criminally for a felonious assault based upon 
the same injury. The plaintiff sought to introduce testimony, given 
at the preliminary hearing before a magistrate by a witness who had 
subsequently died. The court said : "We have examined a number 
of articles in different text-books on this question, and believe that 
the rule relative to this class of evidence is fairly well stated . . . 
thus : 'Facts may be established by evidence thereof given on a for- 
mer trial provided the court is satisfied: (i) That the party against 
whom the evidence is offered, or his privy, was a party on the for- 
mer trial; (2) that the issue is substantially the same in the two 
cases; (3) that the witness who proposes to testify to the former 
evidence is able to state it with satisfactory correctness; and (4) 
that a sufficient reason is shown why the original witness is not pro- 
duced.' " The court concluded that the necessary elements of this 
rule were satisfied by the facts of the case at bar with the possible 
exception of the requirement of identity of parties — a requisite 

'Brown v. Walker, 161 U. S. 591 (1895). Mr. Justice Brown, speaking 
for the Supreme Court, here said, "When examined, the cases will all be 
found to be based upon the idea that if the testimony sought cannot pos- 
sibly be used as a basis for, or in aid of, a criminal prosecution against 
the witness, the rule ceases to apply, its object being to protect the witness 
himself and no one else and much less that it shall be made use of as a 
pretext for securing immunity to others." 

'Hale V. Henkel, 201 U. S. 43 (1906), where Mr. Justice Brown further 
said that "the only danger to be considered is one arising within the same 
jurisdiction and under the same sovereignty". 

"Jack V. Kansas, 199 U. S. 372 (1905)- 

'144 Pac. Rep. I7'5 (Okla. 1914)- 



